
 
SUN TERMS AND CONDITIONS OF SERVICE 

 

PLEASE READ THE TERMS AND CONDITIONS OF THIS AGREEMENT CAREFULLY. BY SELECTING THE "I AGREE" CHECK BOX ON THE 

PRODUCT DETAIL PAGE, YOU ACCEPT THE TERMS AND CONDITIONS OF THIS AGREEMENT AS OF THE DATE YOU SELECTED THE "I 

AGREE" CHECK BOX. IF YOU DO NOT AGREE TO ALL THESE TERMS, DO NOT CHECK THE "I AGRRE" CHECK BOX. IF YOU DO NOT SELECT 

THE "I AGREE" CHECK BOX, YOU WILL NOT HAVE ACCESS TO SERVICES PROVIDED BY SUN MICROSYSTEMS, INC. 

 

The Sun Terms and Conditions of Service, together with any Exhibits and Appendices hereto (collectively, the "Agreement") is made 

between Sun Microsystems, Inc. and the individual or entity accepting this Agreement ("Customer") and is made as of the date that 

Customer indicates acceptance of this Agreement by selecting I AGREE on the product details page. This Agreement governs the sale 

and delivery of Services by Sun to Customer. Customer agrees that this Agreement governs if Customer is purchasing Services from 

Sun via any mechanism (including Sun Store), unless the order is for Services for which Customer has already signed a separate 

purchase agreement with Sun, in which case that separate purchase agreement governs the transaction (except, as applicable, the 

restrictions in Section 3 below).  

 

If you are accepting this Agreement on behalf of an entity, you represent and warrant that you have the authority to do so. 

 

1. DEFINITIONS. In this Agreement, the following terms shall have the meanings set forth below: 

"Confidential Information" means any information disclosed by one party to another under each Agreement which is, prior to or at 

the time of disclosure, clearly identified in writing as confidential or proprietary. 

"Exhibit" means any exhibit to the Agreement. 

"Services" means any offering in Sun's Service List (each offering, a "Service Listing"), which is located at 

http://www.sun.com/service/servicelist. 

"Sun Trademarks" means all names, marks, logos, designs, trade dress and other brand designations used by Sun in connection with 

Services. 

 

2. CONFIDENTIAL INFORMATION. A party receiving Confidential Information (the "Recipient") under this Agreement must keep it 

confidential using the same degree of care that it exercises with respect to its own information of like importance but in no event less 

than reasonable care, and may use it only for the purposes for which it was provided under the Agreement. Confidential Information 

may be disclosed only to those employees or contractors who have a need to know such information and who are obligated to the 

Recipient under similar confidentiality restrictions, and only for the purposes for which it was provided under the Agreement. These 

obligations do not apply to information which: 

(a) is rightfully obtained by the Recipient without breach of any obligation to maintain its confidentiality; 

(b) is or becomes known to the public through no act or omission of the Recipient; or 

(c) the Recipient develops independently without using Confidential Information of the other party.  

Confidential Information may be disclosed to the extent required by a a valid court or governmental order, if the Recipient has given 

the other party prior written notice and provides reasonable assistance so as to afford the other party the opportunity to seek 

protective relief. 

 

3. RESTRICTIONS ON SALE. 

3.1 Customer may resell Services purchased from Sun only if: (a) Customer is a Sun-authorized reseller under a current and valid 

reseller agreement with Sun for that Service; and (b) Customer includes its applicable reseller number in the order fulfillment form. 

The applicable reseller agreement governs such Customer's purchase and resale of Services that Customer acquires from Sun and 

resells (including Productivity Status Report submission). 

3.2 If Customer does not meet the requirements above for resale, then Customer represents and warrants to Sun that it intends to 

use the Sun Services for its own personal or internal use (i.e., it is an "end user"), and does not intend to and will not provide, lease, 

or resell Services, directly or indirectly, to any third party. 

 

4. EXPORT LAWS. Services, materials, tools, and technical data delivered by Sun may be subject to U.S. export controls or the trade 

laws of other countries. Customer agrees to strictly comply with all export control regulations and acknowledges that it has the 

responsibility to obtain such licenses to export, re-export or import as may be required. Customer agrees not to export or re-export to 

entities on the most current U.S. export exclusion lists or to any country subject to U.S. embargo or terrorist controls as specified in 

the U.S. export laws. Customer will not use Services, materials, tools, and technical data for nuclear, missile, or chemical biological 

weaponry end uses. 

 

5. SUN TRADEMARKS. Customer may refer to Services by their associated names, provided that such reference is not misleading and 

complies with Sun's Trademark and Logo Policies, which are found at http://www.sun.com/policies/trademarks. Customer may not 



remove or alter any Sun Trademarks, nor may it co-logo Services. Customer agrees that any use of Sun Trademarks by Customer will 

inure to the sole benefit of Sun. Customer agrees not to incorporate any Sun Trademarks into Customer's trademarks, service marks, 

company names, Internet addresses, domain names, or any other similar designations. 

 

6. WARRANTY 

6.1 Warranties. Any warranty for the Services is set out in the respective Appendix. 

6.2 EXCEPT AS SPECIFIED IN THIS AGREEMENT, ALL EXPRESS OR IMPLIED CONDITIONS, REPRESENTATIONS AND WARRANTIES, 

INCLUDING ANY IMPLIED WARRANTY OR CONDITION OF MERCHANTABILITY, SATISFACTORY QUALITY, FITNESS FOR A PARTICULAR 

PURPOSE AND NON-INFRINGEMENT, ARE HEREBY EXCLUDED TO THE MAXIMUM EXTENT PERMITTED BY LAW. 

 

7. LIMITATION OF LIABILITY 

7.1 Each party acknowledges the full extent of its own liability to the other arising from: death or personal injury resulting from 

negligent acts or omissions; or claims for non-payment; or the non-excludable statutory rights of consumers (for example, under laws 

providing for strict product liability). 

7.2 Subject to 7.1 above and the exceptions identified in any Exhibit and to the extent not prohibited by applicable law each party's 

maximum aggregate liability for all claims relating to each Agreement, whether for breach of contract, breach of warranty or in tort, 

including negligence, will be limited to one million US dollars (U.S. $1,000,000) per Agreement; and  

7.3 Neither party will be liable for any indirect, punitive, special, incidental or consequential damages in connection with or arising 

out of the Agreement (including, without limitation, loss of business, revenue, profits, goodwill, use, data, electronically transmitted 

orders, or other economic advantage), however they arise, whether in breach of contract, breach of warranty or in tort, including 

negligence, and even if that party has previously been advised of the possibility of such damages and whether or not such damages 

are foreseeable. 

7.4 Liability for damages will be limited and excluded, even if any exclusive remedy provided for in the Agreement fails of its essential 

purpose. 

 

8. TERMINATION AND EXPIRATION 

8.1 Sun may terminate this Agreement if Customer fails to cure any material breach of this Agreement within fifteen (15) days of 

being notified in writing of such breach. 

8.2 Customer will not be entitled to any refund in the event of a termination pursuant to Section 8.1 above. 

8.3 On termination or expiration of the Agreement, each party will deliver to the other any property or Confidential Information of 

the other in its possession or control , in good condition, reasonable wear and tear excepted. 

 

9. NO SOFTWARE LICENSE. This Agreement does not grant a license to use the Solaris Operating System or any other Sun software 

product. Use of any Sun software product shall be governed by the license agreement corresponding to such software product. 

 

10. GENERAL 

10.1 All disputes will be governed by the laws of California. The venue for litigation will be the appropriate courts located in Santa 

Clara County, California. Choice of law rules of any jurisdiction and the United Nations Convention on Contracts for the International 

Sale of Goods will not apply to any dispute under the Agreement. 

10.2 A party is not liable under any Agreement for non-performance caused by events or conditions beyond that party's reasonable 

control, if the party makes reasonable efforts to perform. This provision does not relieve either party of its obligation to make 

payments then owing. 

10.3 All written notices, including by electronic mail or facsimile, required by the Agreement must be delivered in person or by means 

evidenced by a delivery receipt or acknowledgment and will be effective upon receipt. 

10.4 The Agreement is not intended to create a partnership, franchise, joint venture, agency, or a fiduciary or employment 

relationship. Neither party may bind the other party or act in a manner which expresses or implies a relationship other than that of 

independent contractor. 

10.5 If any provision of the Agreement is held invalid by any law or regulation of any government or by any court or arbitrator, such 

provision shall be enforced to the maximum extent permitted to effect the intent of the parties, and such invalidity will not affect the 

enforceability of other provisions. 

10.6 Rights and obligations under the Agreement which by their nature should survive, will remain in effect after termination or 

expiration of the Agreement. 

10.7 Any express waiver or failure to exercise promptly any right under the Agreement will not create a continuing waiver or any 

expectation of non-enforcement. To be enforceable, a waiver must be in a writing signed by an authorized representative of the 

waiving party. 

10.8 No modification to the Agreement will be binding, unless in writing and manually signed by an authorized representative of each 

party. 

10.9 The Agreement constitutes the parties' entire agreement relating to its subject matter. It cancels and supersedes all prior and 



contemporaneous oral and written communications, proposals, conditions, representations and warranties and prevails over any 

conflicting or additional terms contained in any quote, purchase order, acknowledgment, or other communication between the 

parties relating to its subject matter. 

 

PURCHASING EXHIBIT 

 

1. INTERPRETATION 

1.1 Definitions. The following terms shall have the meanings set forth below. 

"Appendix" means any Appendix to this Exhibit. 

"Deliverable" means in relation to any Services, the specific items to be delivered in connection with the applicable Service Listing. 

"Order" means an order for Services, which may be submitted by Customer to Sun in hard copy form,  

("Purchase Order"), or in electronic form ("Electronic Order"). 

"Order Confirmation" means a written or electronic acknowledgment or invoice issued by Sun. 

"Price List" means, in relation to any Order, the applicable Price List determined in accordance with Section 3 of this Exhibit, as the 

same may be modified by Sun from time to time. 

"Service Contract" means an Order for Services that has been accepted by Sun. 

1.2 Order of Precedence. In the event of any inconsistency between the elements of the Agreement, the following order of 

precedence will apply (in descending order): 

(a) the Appendices; 

(b) the main text of this Exhibit; 

(c) the main body of the Agreement; 

(d) the applicable Price List or Service Listing;  

(e) the Order Confirmation; and 

(f) the Order. 

 

2. ORDERING 

2.1 Ordering Procedure 

(a) Customer may order Services by either: (i) submitting an Electronic Order in the manner directed by Sun; or (ii) submitting a 

Purchase Order to Sun (and Customer acknowledges that Electronic Orders for certain Services may need to be supplemented by a 

Purchase Order), in each case specifying the Services required and referencing the Agreement. By doing so, Customer agrees that the 

Order is governed by the Agreement.  

(b) Sun may accept the Order by: (i) issuing an Order Confirmation to Customer; or (ii) initiating performance of the Services required 

in the Order. 

(c) The identification of the Services in the Order, Service Contract and any Order Confirmation, together with any applicable Service 

Listings and the Agreement, will create a binding contract between Customer and Sun for the purchase of those Services. 

2.2 Renewal of Service Contracts. Subject to Section 3.2 (a) below and if Sun identifies a Service as automatically renewable, 

Customer's Services Contract will renew automatically for successive one (1) year terms. 

2.3 Electronic Ordering. For the purposes of placing Electronic Orders and using electronic tools and services, Customer represents 

and warrants that: (a) it will keep confidential any unique user id and password which Sun assigns to Customer; and (b) all of 

Customer's employees who submit orders or use tools or services are authorized by Customer to do so. 

 

3. PRICING AND PAYMENT TERMS 

3.1 Applicable Price List. The Price List applicable to an Order under this Exhibit depends on the Services ordered and on the country 

of delivery of Services (the "Destination Country"). Unless otherwise specified in the Schedule, the Price List is: 

(a) The Sun country Price List in effect in the country in which the Order is accepted if: (i) both the Destination Country and such 

country accepting the Order are within the European Economic Area, or (ii) all sales under this Exhibit are related to a single country 

(i.e., the country accepting the order and the Destination Country are always the same country); otherwise subparagraph (b) below 

shall apply. 

(b) The Sun international Price List in effect in the Destination Country; provided that the Sun country Price List in effect in the 

Destination Country for the relevant Services will apply if such international Price List does not list the relevant Services. 

3.2 Pricing and Payment Arrangements. 

(a) Sun may modify the prices and/or discounts set forth in a renewable Service Contract upon renewal of any such Service Contract, 

or annually for Service Contracts with a term of more than one year. 

(b) All payments will be made in the currency of the applicable Price List (or as otherwise agreed in writing). 

(c) Where Customer has appropriate credit arrangements with Sun, Customer shall pay all invoices within thirty (30) days of the date 

of invoice. In all other cases, Customer shall pay cash in advance of shipment or performance. 

4. INTELLECTUAL PROPERTY RIGHTS 

4.1 Pre-existing Technology. Each party shall retain all intellectual property rights in and to its pre-existing technology. 



4.2 License Terms. 

(a) Sun agrees to grant to Customer a license to use Deliverables under the terms set out in the Appendices. 

(b) Sun or its independent audit firm may, upon reasonable notice, request, access, examine and audit the records, systems, facilities 

and records of Customer to ensure compliance with any license granted by Sun including the Compliance records described in Section 

5.3 below (no more than one time per year unless an audit indicates that Customer is in breach of the Agreement, in which case Sun 

may conduct an extra audit within six (6) months) to the extent necessary to determine Customer's compliance with Sun's license 

grants and Customer's compliance with U.S. trade laws. Any audit will be performed with Sun giving Customer written notice 

reasonably in advance and such audits will be conducted during Customer's regular business hours and in a manner that avoids 

unreasonable interference with Customer's business operations. All information obtained from Customer pursuant to this section will 

be subject to the Confidentiality section of this Agreement and any other confidentiality, security and privacy obligations to which 

Customer is legally bound (which will be made available in hard copy to Sun). 

(c) Customer acknowledges that any breach or threatened breach of any license involving unauthorized use of Sun's intellectual 

property will result in irreparable harm to Sun for which damages may not be an adequate remedy. In addition to the rights and 

remedies otherwise available at law, Sun is entitled to equitable relief, including injunction, in the event of such breach, without the 

necessity of posting a bond. 

(d) Customer may not alter or obscure any proprietary rights notice appearing on any Sun-supplied materials, and must include such 

notices on any copies. 

(e) Breaches of any license granted under this Exhibit are excluded from the Limitation of Liability provision of this Agreement. 

 

5. CUSTOMER OBLIGATIONS 

5.1 Cooperation. Customer will cooperate with Sun and will provide safe and timely access to its premises and computer equipment, 

including remote access, adequate working space, facilities and any other services, personnel, information or materials that Sun 

personnel may reasonably require to perform Sun's obligations. 

5.2 Compliance with Data Privacy Laws. Customer will comply with all applicable laws regarding collection and use of data under this 

Agreement. Customer consents to Sun's use and processing of Customer's data and will ensure that, where it provides Sun with data 

relating to a third party, it has obtained that third party's consent to Sun's use and processing of such data. 

5.3 Compliance Records. Customer agrees to maintain records of its compliance with the licenses granted by Sun under this 

Agreement. Customer also agrees to maintain records of its compliance with U.S. trade laws and other applicable export and trade 

laws as well as the following: (i) identification and serial numbers of any Sun products or other Sun technologies exported and re-

exported (actual or planned); (ii) origination and destination entities and locations with respect to the actual or planned exports and 

re-exports and the dates thereof. 

 

6. INTELLECTUAL PROPERTY CLAIMS 

6.1 Obligation. Each party (the "Indemnifying Party") will defend or settle, at its option and expense, any legal proceeding brought 

against the other (the "Indemnified Party") to the extent that it is based on a claim brought by a third party that materials and 

services as provided by the Indemnifying Party to the Indemnified Party (in the case of Sun as the Indemnifying Party, such provided 

materials and services consist exclusively of Services) infringe such third party's patent or copyright or misappropriate such third 

party's trade secret ("IP Claim"), and will indemnify the Indemnified Party against all damages and costs attributable exclusively to 

such claim awarded by the court finally determining the case, provided that the Indemnified Party: 

(a) gives written notice of the IP Claim to the Indemnifying Party promptly after learning of the IP Claim; 

(b) gives the the Indemnifying Party sole control of the defense and settlement of the IP Claim; 

c) provides to the Indemnifying Party, at the expense of the the Indemnifying Party, all available information and assistance; and 

(d) does not compromise or settle the IP Claim. 

6.2 Replacement/Modification. If such provided materials and/or services are found to infringe or misappropriate pursuant to an IP 

Claim, or in the reasonable opinion of the Indemnifying Party are likely to be the subject of an IP Claim, the Indemnifying Party will at 

its option: 

(a) obtain for the Indemnifying Party the right to use such provided materials and/or services; 

(b) replace or modify such materials and/or services in such a way that (i) they become non-infringing and non-misappropriating and 

(ii) they substantially perform in the same manner or substantially provide the same results, or there is no material adverse effect in 

their overall performance; or 

(c) if neither (a) nor (b) is reasonably achievable, remove such provided materials and/or services and refund to the Indemnified Party 

the original price paid therefor less net benefits realized by the Indemnified Party through accumulated depreciation or expensing 

thereof, up until the date of removal. 

6.3 Exceptions. Notwithstanding anything to the contrary, and for the avoidance of doubt, Sections 6.1 and 6.2 do not apply to, and 

neither party has any obligation or liability of any kind for, any IP Claim arising from: 

(a) compliance by the Indemnifying Party with the designs or specifications of the Indemnifying Party; 

(b) modification of such provided materials and/or services that are not specifically authorized by a future written authorization 

signed by a Vice President of the Indemnifying Party; 



(c) use of an allegedly infringing version of such provided materials and/or services, if the alleged infringement could have been 

avoided by the use of a different version made available to the Indemnified Party; 

(d) a combination comprising such provided materials and/or services in combination with any third party services, hardware, 

software, data, or other materials; 

(e) a violation of the Indemnifying Party's license grant; or 

(f) any separate or component hardware, software or other materials to the extent it comprises any third party open source or 

freeware technology, or any derivatives or other adaptations thereof, and any combination that includes any of the foregoing. 

6.4 Exclusive Remedy. This Section 6 states the entire liability of each party (as Indemnifying Party) and the exclusive remedies of 

each party (as Indemnified Party) for any proceedings or claims that any services, hardware, software, data or other materials infringe 

or misappropriate a third party's intellectual property rights. 

 

7. WARRANTY 

7.1 Warranties. Sun warrants Services as provided in the Appendix 1. 

7.2 NO IMPLIED WARRANTIES. Except as expressly provided in this Exhibit, all express or implied conditions, representations and 

warranties, including any implied warranty or condition of merchantability, satisfactory quality, and fitness for a particular purpose 

and any warranty of non-infringement, are hereby excluded to the maximum extent permitted by law. 

 

8. NUCLEAR APPLICATIONS 

Customer acknowledges that Services are not designed or intended for use in the design, construction, operation or maintenance of 

any nuclear facility. 

 

9. PUBLICITY 

Sun may use Customer's name in promotional materials, including press releases, presentations and customer references regarding 

the sale of Services. These permissions are free of charge for worldwide use in any medium. Sun will obtain Customer's prior approval 

for publicity that contains claims, quotes, endorsements or attributions by Customer, such approval not to be unreasonably withheld 

or delayed. 

 

10. ASSIGNMENT AND SUBCONTRACTING 

Neither party may assign or otherwise transfer any of its rights or obligations under this Agreement without the prior written consent 

of the other party, which consent will not be unreasonably withheld, except that: 

(a) Sun may assign their right to receive payment; and 

(b) Sun may use subcontractors in the performance of its obligations, in which case Sun will remain responsible for the performance 

by such subcontractors. 

 

 

APPENDIX 1 TO THE PURCHASING EXHIBIT 

ADDITIONAL PROVISIONS RELATING TO SERVICES 

 

1. INTELLECTUAL PROPERTY OWNERSHIP AND LICENSE TERMS FOR SERVICE DELIVERABLES 

1.1 Deliverables. Subject to Section 4.1 of the main text of the Exhibit, Sun shall own all intellectual property in the Deliverables. 

Rights not expressly granted under any Service Contract are reserved to Sun. 

1.2 License Terms. 

(a) General Scope of Licenses. Sun grants to Customer a non-exclusive and non-transferable license to use Deliverables for its internal 

use only, subject to: (i) any restrictions set out in the Order or Order Confirmation as to the permitted number of users and CPUs; and 

(ii) any supplemental license terms accompanying the Deliverable. 

(b) License Restrictions. Except as otherwise permitted by applicable law, Customer may not: (i) make copies of Deliverables, other 

than for archival purposes; or (ii) modify, decompile, or reverse-engineer Deliverables. 

 

2. SERVICE WARRANTIES 

2.1 Warranty. Sun warrants that Services will be performed in a good and workmanlike manner. 

2.2 Exclusive remedy. Customer's sole and exclusive remedy and Sun's entire liability for breach of the above warranty will be re-

performance of Services. 

2.3 Claims. Any claim for breach of the above warranty must be made in writing and Sun must be notified within 90 days of 

performance of the Services at issue. 

 

3. CHARGING ARRANGEMENTS FOR SERVICES 

3.1 Charges and Invoices. The charges for Services are as set out in the Price List. Charges for systems support Services shall be 

invoiced monthly, quarterly or annually in advance as agreed between the parties as stated in the Service Contract. Invoices for other 



Services shall be rendered upon completion of such Services or monthly in the event the duration of services exceeds one month.  

3.2 Acceptance. Deliverables and Services are deemed accepted upon delivery. 

3.3 Items Not Included in Charges. Unless otherwise specified in the applicable Service Listing, the stated charges are exclusive of the 

following items (for which Customer is responsible): 

(a) all sales and other taxes based upon the value of the Services; 

(b) reasonable travel expenses associated with consulting services in the amount actually incurred by Sun; 

(c) reasonable and necessary out-of-pocket expenses associated with consulting services; 

(d) costs incurred by Customer or its employees in connection with their participation in educational services; 

(e) transportation and insurance charges incurred as a result of providing Services to remote Customer sites; and 

(f) the costs of operating supplies and accessories. 

 

4. MISCELLANEOUS 

4.1 Service Availability. Services may not be available in certain locations, and Deliverables may vary between locations. Services are 

subject to availability of qualified Sun personnel and facilities and may be subject to additional costs or terms or to payment of 

minimum applicable fees. Sun may modify the Service Listings at any time, but will continue to provide Deliverables as set out in the 

relevant Service Listing in effect on the date the relevant Order Confirmation was issued until expiration or renewal of the relevant 

Service Contract. Sun may make Service substitutions and modifications that do not cause a materially adverse effect in overall 

Service performance. 

4.2 Limitations on Use of Service. Customer acknowledges that Services are solely for Customer's internal use, and Customer may not 

provide, lease, or resell Services, directly or indirectly, to any third party, unless, and only to the extent that, Customer is authorized 

by Sun in writing to do so. 

 

Sun Software Standard Service Plan – Service Listing  

 

1. Scope 

Under this Service, Sun will provide Customer with online and telephone support for software malfunctions and other deliverables, as 

described in Section 2 below. This Service is only available for Covered Systems.  For purposes of this Service Listing, "Covered 

System" means a system for which Customer has provided to Sun the serial number and other identifying information as requested 

by Sun and in the manner specified by Sun. Sun will use commercially reasonable efforts to provide this Service.  

 

2. Sun's Tasks and Deliverables 

2.1 Maintenance Assistance 

� Support. "Covered Software" is the binary software instance or instances of a named software package for 

which Customer has paid the applicable fee in connection with this Service, running on a Covered System. 

Any other software instances for the named software package or any other software packages are 

excluded from this Service. The Service includes support for issues that are based on malfunction of 

Covered Software ("Support"), including the documented behavior of interfaces (API's) that might be part 

of the software product. Problems and issues caused by other software code or by configuration of the 

interoperability with other software products are excluded, and no developer, custom code, or 

architectural support is provided under this Service. The following outlines the Support provided:  

� Sun will provide online and telephone Support during Sun's extended local business hours, 

excluding public holidays ("Assistance Hours"). For more information regarding Sun's local 

business hours, Customer may go to http://www.sun.com/service/support/localinfo.html or 

contact its Sun sales representative. 

� Customer should request Support by accessing the Online Support Center at 

www.sun.com/service/online. Support can also be requested by telephone through local access 

phone numbers. Online support is available through the internet. 

� Customer-Defined Priority And Response Time. Customer must designate qualified personnel (defined in 

Section 3, below) as "Contacts."- Only Contacts may request Support and assign, subject to Sun's 

concurrence, support priorities in accordance with the following guidelines. 

� Priority 1 - Urgent (software is not operational) - An engineer will to respond to Customer's 

request for support within an average of four (4) Assistance Hours of Sun's receipt of Customer's 

request. Requesting support by accessing the Online Support Center is the preferred request 

method and immediately provides Sun with necessary support request information to be able to 

assign the most appropriate support engineer. 

 



Priority 1 calls may include, but are not limited to: Software/application hang (unable to save work in progress); software/application 

functionality failure causes data losses; software/application malfunction causes restart, hang, or suspend; a security breach or 

vulnerability is identified. 

o Priority 2 - Serious (software is not operating with full capability but is still operational) - An engineer will respond to 

Customer's request for Support within an average of eight (8) Assistance Hours of Sun's receipt of Customer's 

request. Requesting Support by accessing the Online Support Center is the preferred request method and 

immediately provides Sun with necessary Support request information to be able to assign the most appropriate 

support engineer. 

Priority 2 calls may include, but are not limited to: Impaired or broken functionality with significant impact to applications; frequent 

software/application failure, but no data loss; significant software/application performance degradation. 

o Priority 3 - Not Critical (software is up and running with limited or no significant impacts) - An engineer will respond 

to Customer's request for Support within an average of twenty-four (24) Assistance Hours of Sun's receipt of 

Customer's request. Requesting Support by accessing the Online Support Center is the preferred request method 

and immediately provides Sun with necessary Support request information to be able to assign the most 

appropriate support engineer. 

Priority 3 calls may include, but are not limited to: Bugs which cause limited or no direct impact to performance and functionality; 

request to replace a bug work-around; limited impact defective functionality; software performance support questions. 

� Components Supported. If Covered Software includes the Linux Operating System, this Service covers only 

the Linux Operating System software components supported by the Independent Software Vendor ("ISV") 

or other entity which owns the covered Linux Operating System software. 

� Usage Support. Customer can request assistance for questions on documented features of Covered 

Software that can be answered based on the information available in Sun's information repositories 

available for contract customers and without specific knowledge of customer's configuration and 

environment. 

2.2 Software Releases and Updates 

� Software Release Access. Unless otherwise specified by Sun, Customer will be entitled to receive each 

version release for Covered Software, at such time, if any, as they are made commercially available by Sun. 

If available, software version releases and documentation will be made available via electronic download. If 

Linux Operating System software is part of Covered Software running on Covered Systems. Customer can 

access software releases and documentation for Linux Operating System software from the original 

provider's support website. 

 

� Software Update (Patch) Access. Unless otherwise specified by Sun, Customer will be entitled to receive 

software updates for Covered Software, at such time, if any, as such updates are made commercially 

available. If available, software updates (patches) will be made available via electronic download and may 

be used only for the benefit of Covered Software running on Covered Systems. If Linux Operating System 

software is part of Covered Software, Customer can access software updates (patches) for Linux Operating 

System software from the original provider's support website. 

 

2.3 Connected Services 

 

� Sun Connection Service. If Sun Connection Service software is part of the Covered Software, Customer will 

receive access electronically over the Internet to the Sun Connection service ("Knowledge Service"), which 

is for Customer's internal use only in connection with Sun Connection Service -software.  

 

Customer may access the types of "Knowledge Channels" for use only in connection with the number of 

CPU sockets for the term for which Customer has paid a subscription, as specified in the applicable quote 

or order confirmation.  

 

The Knowledge Service provides Customer with patch rules, patch (PKG/RPM) dependency information and 

other information for accessing patches and updates for certain supported operating systems from Sun or 

third party licensors, such as Red Hat, SuSE and Solaris ("Supported Distributions"), as such data and 

information are made commercially available. As part of its functionality, the Knowledge Service alerts 

customers of Supported Distributions to certain recommended software components and data 

(collectively, "Components") that such customers may install and use in connection with facilitating 

upgrades to and maintenance of their operating systems. Customers must hold a current, valid license 

and/or subscription for a Supported Distributions to receive copies of and/or access to these Components, 

or Sun will advise Customer to obtain such components directly from the applicable licensor. 



 

Customer acknowledges that Customer's use of the Knowledge Service may be disrupted periodically due 

to planned service interruptions. Sun will make commercially reasonable efforts to minimize the impact of 

planned service disruptions and to notify Customer in advance of any scheduled downtime. 

 

The Sun Connection Service is continually evolving. Sun may make service substitutions and modifications to the Sun Connection 

Service at any time, in its sole discretion. The URL for a technical FAQ for the Sun Connection Service software is subject to change 

and may be updated and/or removed at Sun's discretion. 

� Online Support Center Access. Customer will receive access to applicable resources in the Online Support 

Center, which access may be used for the benefit of the Covered Software only, which allows Customer to 

perform multiple functions via the web, for example: 

� Submit a Support request; 

� View the status of an existing Support request; 

� Maintain support contract Contacts; 

� Update software registration information(not including Linux Operating System and Sun 

Connection Service software); 

� Obtain selected software updates (not for Linux Operating System and Sun Connection Service 

software). 

Feature availability of the Online Support Center may vary by country. Sun may make service substitutions and modifications to the 

Online Support Center at any time in its sole discretion. Use of the Online Support Center is subject to the sun.com Terms of Use. 

� SunSolve Online. Customer is granted 7x24 access to the SunSolve database for Customer's internal use 

and for the benefit of the Covered Software running on a Covered System only, subject to the terms and 

conditions of the SunSolve License Agreement. Customer will be required to register for an online account 

and to accept the SunSolve License Agreement online in order to access the SunSolve database. Customer 

agrees and acknowledges that such SunSolve License Agreement will govern Customer's access to and use 

of the SunSolve database. SunSolve Online includes the following: 

� Informational articles, reference guides and technical documents to help sustain and improve 

functionality, availability and system performance of Sun products; 

� Help desk support articles, bug and software update (patch) reports with information for 

troubleshooting previously identified Sun hardware and software issues; 

� Software updates for Covered Software running on Covered Systems; 

� SunSolve EarlyNotifier
SM 

service, which allows Customer to request notification when a SunSolve 

document is revised or updated. 

 

� Services, Support, and Software Notifications. Customer will receive periodic services, support and 

software notifications from Sun via electronic means or otherwise, as determined by Sun. All information 

will be provided in English. 

 

2.4 Sun Learning Services 

 

� SunSpectrum
SM

 eLearning Library Plan. Sun will provide Customer access to select education modules 

from the SunSpectrum eLearning Library plan for training. Available training modules can be found at 

http://www.sun.com/training/sunspectrum.html. 

� Sun Learning Service Credits. (See Note 1) Sun will designate and deliver a set of 

educational services designed to help improve employee technical competency during each twelve month period Customer's support 

contract is in effect. Each such set must be used within that twelve month period. These educational services will focus on 

understanding a Customer's existing skills, assessing Customer's learning needs, and delivery of blended learning services that help 

address the identified needs. The educational services delivered may include any service from Sun's complete education portfolio 

(excludes Corporate Learning Pass). The number of credits will not exceed the greater of 2% of the Customer's annual contract value 

or $50,000 (or equivalent in local currency) in any 12 month period. 

 

Note 1: Sun Learning Service credits will be delivered to Customer when its support contract meets an annual SunSpectrum plan 

contract value minimum. A support contract value is determined by calculating the net annual SunSpectrum plan contract value for 

all Covered Systems on one service contract. If Customer's support contract does not meet the annual minimum contract value, these 

educational services will not be provided. Customer may go to http://www.sun.com/service/support/localinfo.html to view the 

applicable contract value minimum or contact its Sun sales representative for more information. 

 

2.5 Additional Solaris
TM

 Support Provisions 



 

The following are additional provisions applicable only to Solaris support: 

 

• Solaris Express Developer Edition. If Covered Software includes Solaris Express Developer Edition, the Service only includes 

basic initial installation and configuration assistance for the Covered Software on a Covered System (as more fully described 

in Section 3 below) Such Service is available from 8am to 5pm local business hours Monday through Friday. Response within 

an average of forty eight (48) hours of Sun's receipt of Customer's service request. 

� Updates for Solaris OS. If Solaris Operating System software is part of Covered Software, and unless 

otherwise specified by Sun, Customer will be entitled to receive Solaris Named Releases, Solaris Updates 

and Software Updates for Solaris Operating System software, at such time, if any, as such items are made 

commercially available by Sun. If available, Solaris Named Releases, Solaris Updates and Software Updates 

will be made available electronically via the Sun Connection service and may be used only for the benefit of 

Covered Software running on Covered Systems. Solaris Updates and Software Updates are not available for 

Solaris Express Developer Edition software (if included in Covered Software) under this Service. In addition, 

Connected Services are not available for Solaris Express Developer Edition software. The Service allows the 

Customer to update systems either locally or via the web, including: 

� Notifications of available system updates relevant to Solaris OS software if included in the Covered 

Software; 

� View all available Solaris Named Releases, Solaris Updates and Software Updates for Solaris OS 

software if included in the Covered Software; 

� Update Covered Software on a single system via a local client; and 

� Update Covered Software on multiple systems via a Sun-hosted web service. 

For definitions of Solaris Named Releases, Solaris Updates, and Software Updates, see 

http://www.sun.com/service/subscriptions/entitlements.xml. 

 

• Web Learning Center for Solaris Operating System. If Solaris Operating System software is part of Covered Software, Sun 

will provide Customer one or more web based training courses for Solaris Operating System software selected for Customer 

by Sun. There may be limitations on the countries in which courses may be used, and the courses may consist of courses 

available at no charge to the general public. A self-assessment will be provided for some of the Solaris system and network 

administration courses. 

3. Customer Responsibilities 

 

� Integration and Testing. Customer will conduct proper integration and testing of software applications 

prior to using Covered Software. Specifically, testing should include stress, volume, end to end, and 

functional testing. The configuration of the testing environment should be identical to that of the 

applicable Covered Software and Sun supported hardware environment. 

� System Maintenance. Customer will perform prescribed system maintenance, including but not limited to, 

installing software updates, updating software or firmware, maintaining file systems, and tracking 

proactive diagnostic information. 

� Qualified Personnel. Customer will ensure Contacts who place calls for support regarding Covered 

Software are certified or trained on Covered Software to diagnose and resolve Covered Software 

malfunctions with direction by Sun. Contacts who place calls for support regarding the Solaris Operating 

System or for software running on the Solaris platform must be Certified Solaris Administrators (minimum 

levels I and II) or otherwise qualified by Sun. 

� Contract Information. If Sun is not able to obtain entitlement information from the registration process 

and at Sun's request, Customer will provide Sun with a valid Covered Software support contract number, 

Covered Software product identification code, and any other information reasonably requested by Sun, in 

order to demonstrate service entitlement prior to service delivery. 

� Case Data. Customer will provide Sun with a reproducible test case or sufficient information to enable Sun 

to duplicate or replicate reported issues. Covered Software may not be supported by Sun on all hardware 

or software platforms or Sun may not be able to duplicate or replicate the issue on all platforms. 

Therefore, it is Customer's responsibility to determine, prior to purchase, whether the software is 

supported by Sun on Customer's platform. 

� Remedial Actions. Customer will promptly implement any remedial actions suggested by Sun. Software 

issues arising out of Customer's failure to implement remedial actions may result in additional time and 

materials charges for resolution. 

� Service Reach. Customer will use software updates, Solaris Named Releases, Solaris Updates and Software 

Updates, new product deliverables, and other service deliverables with Customer's Covered Software 



running on Covered System only. No license for any other use or application is granted and any other use 

or application is prohibited. 

� Sun Connection Service Customer's Responsibilities. The following Customer's responsibilities are 

applicable if Sun Connection Service software is part of Covered Software: 

� Connectivity. Customer is responsible for all telecommunications, remote connectivity, security, 

and Internet access, and all related fees, in connection with Customer's use of Sun Connection 

Service software and the Knowledge Service. 

� Client-Side Licenses. Customer is responsible for procuring and purchasing the necessary licenses 

and rights to use, and for supporting, any required client-side hardware, software, service, and 

other technology and system requirements for use of the Sun Connection Service software and 

Knowledge Service as specified by Sun in the administrative guide and other applicable 

documentation. 

� Supported Distributions' Licensors. Customer is solely responsible for procurement and purchase 

of licenses and/or subscriptions to Supported Distributions and Components, including the rights 

to obtain and use any patches, packages and updates thereto, from the applicable licensor.  

� Download and Installation. Customer is responsible for successful download and installation of 

the Sun Connection Service software prior to use of the Knowledge Service. 

• Registration. 

(a) Using the Sun Connection Inventory Channel, Customer agrees to electronically register supported Sun products (hardware and 

software) and to transmit registration and inventory data to Sun, within a reasonable period of time not to exceed thirty (30) days 

from (i) Customer's receipt of the applicable product, (ii) initiation of the Service, or (iii) Sun's notification that a Sun product already 

in use by Customer has been added to the applicable product list, whichever is applicable. The current applicable product list is 

available at http://www.sun.com/service/registration/. The Sun Connection Inventory Channel service can be accessed at the 

following URL: http://sunconnection.sun.com/inventory/. 

(b) Customer agrees and acknowledges that Customer's delay in registering supported Sun products and transmitting registration and 

inventory data to Sun as described above may result in Sun's delay or inability to perform the Service. Registration may require the 

installation of additional software on Customer's system. Information about installation requirements can be found at the following 

URL http://sunconnection.sun.com/inventory/. 

(c) Sun will keep all information obtained from Customer via the registration process confidential, and will not disclose such 

information to any third party.  

 

(d) The registration process may vary by country. Sun reserves the right to modify the method of registration, inventory, entitlement 

and service delivery as necessary. 

4. Additional Provisions 

� Resolution. Sun will use commercially reasonable efforts to resolve Customer's service requests. However, 

there are service requests for which a resolution will not be reasonably possible. 

� Limitations on Support. Sun has no obligation to provide Service for issues caused by Customer's: (i) 

accident, neglect, misuse or modification of the software; (ii) failure to follow installation environment 

recommendations; (iii) use of the software on any systems other than those hardware and software 

platforms supported by Sun with respect to the Covered Software; or (iv) failure to incorporate or 

implement any software update or workaround previously provided by Sun which would correct or 

mitigate the problem(s). 

� Non-Sun Platform Support. For Sun software on non-Sun platforms the following additional Customer 

responsibilities and limitations apply: 

 

Sun will diagnose malfunctions with Covered Software on a non-Sun Platform (non-Sun hardware, non-Sun 

operating systems, or other non-Sun software that is underlying Software, i.e., middleware) and determine 

whether it is caused by the Covered Software or by the unsupported non-Sun Platform. 

 

The following conditions are applicable in determining support obligations from Sun: 

� Only qualified configurations as listed in the release notes/product description or on the product 

specific Sun web sites are supported. 

� The Covered Software installed is unmodified as shipped from Sun, having had only software 

updates provided by Sun and vendor-specific drivers applied. 

� Sun works only on malfunction resolution if the malfunction can be reproduced on original Sun 

platforms (i.e., Sun sold platforms, not non-Sun systems with Sun UltraSPARC
®
 processor) or on 

Sun's reference platforms for the qualified configurations. If Sun cannot reproduce the 



malfunction on these platforms it is in Sun's sole discretion whether to provide additional support 

and to ask the Customer to send in its platform for further investigation. 

If Sun determines the malfunction is in the Covered Software, Sun will continue to provide Support and, if possible, resolution of the 

malfunction will be provided in the same fashion and with the same limitations as if the Covered Software were running on a Sun 

platform or on a Sun reference platform. 

� Right to Discontinue Support. It may become necessary as part of Sun's product lifecycle to discontinue 

support according to Sun's then-current End Of Service Life Policy and, therefore, Sun reserves the right to 

discontinue support for certain software products or versions during the term of the contract in 

accordance with such End Of Service Life Policy. Sun's End Of Service Life Policy is posted on Sun's web 

pages. 

• Indemnification. 

A. INDEMNIFICATION. 

1. Sun will defend or settle, at its option and expense, any legal proceeding brought against Customer during the term for which 

Customer has paid for the Service described herein, to the extent it is based on a claim brought by a third party that the use of any 

Sun-written code within any Solaris 10 Operating System software included in the Covered Code (the "Sun Code") infringes or 

misappropriates (i) such third party's Berne Convention copyrights, or (ii) registered patent rights or trade secret rights in any country 

where Sun has a subsidiary (collectively, an "IP Claim"), and will indemnify Customer against all damages and costs (including 

reasonable attorneys' fees) attributable exclusively to such claim awarded by the court finally determining the case. 

 

2. Sun's indemnification obligation set forth in Section 1 above is conditioned upon Customer (i) providing written notice to Sun 

within thirty (30) days of learning of an IP Claim; (ii) providing all available information and assistance to Sun at Sun's reasonable 

expense and not compromising or settling the IP Claim; and (iii) providing Sun sole control of the defense and settlement of the IP 

Claim. 

 

3. Should the Sun Code become or, in Sun’s opinion, be likely to become the subject of an IP Claim pursuant to Section 1 above Sun, 

at its option, may (i) procure for Customer, at no additional cost to Customer, the right to continue to use the Sun Code, (ii) replace or 

modify the Sun Code, at no additional cost to Customer, to make such Sun Code non-infringing, provided that substantially similar 

functionality and performance is obtained with the replacement or modified software, or (iii) if the right to continue to use the Sun 

Code cannot be procured under commercially reasonable terms, or such Sun Code cannot be replaced or modified at commercially 

reasonable time and expense, remove the Sun Code from the Solaris 10 Operating System and require Customer to immediately 

return such Sun Code to Sun; in the case of (iii), Sun will continue to provide the Service for the balance of the Solaris 10 Operating 

System. Sun’s performance of (i), (ii) or (iii) above shall be Customer’s sole and exclusive remedies for infringement of intellectual 

property rights of any third party. 

 

4. Notwithstanding the foregoing, Sun shall have no obligation to indemnify and defend Customer or to pay costs, damages or 

attorneys’ fees for any claim based upon (i) the combination, operation, or use by Customer of the Solaris 10 Operating System with 

other equipment, code, programs or data not supplied by Sun if such infringement would have been avoided but for the combination, 

operation or use of the Solaris 10 Operating System with other equipment, code, programs or data; or (ii) use by Customer of other 

than the then-latest version of the Solaris 10 Operating System, if such infringement could have been avoided by the use of the latest 

version of the Solaris 10 Operating System and such latest version had been made available to Customer; or (iii) modifications by 

Customer of the Solaris 10 Operating System in the event such infringement is caused by such modifications; or (iv) use by Customer 

of the Solaris 10 Operating System outside the scope of the granted license(s). 

 

B. LIMITATION OF LIABILITY 

TO THE FULLEST EXTENT ALLOWED BY ANY APPLICABLE LAW, SUN'S LIABILITY TO INDEMNIFY AND DEFEND UNDER SECTION A 

(INDEMNIFICATION) ABOVE SHALL NOT EXCEED $100,000 IN THE AGGREGATE FOR ALL CLAIMS. IN NO EVENT WILL SUN BE LIABLE 

FOR ANY INDIRECT, PUNITIVE, SPECIAL, INCIDENTAL OR CONSEQUENTIAL DAMAGES OR LOST PROFITS IN CONNECTION WITH ITS 

OBLIGATION UNDER SECTION A (INDEMNICATION) ABOVE. 

� Additional Fee Services. For an additional fee, Customer may purchase the following additional services, 

where available: 

� Service Account Manager. Sun will assign a Sun Account Manager (part time/assigned or full 

time/dedicated positions available). The Sun Account Manager may also provide available 

information on known bugs, potential system issues, and currently available software updates. 

The Sun Account Manager will provide a semi-annual account review of Customer's service 

activity and requirements as requested by Customer. These services are provided during Sun's 

normal local business hours, excluding public holidays. 

� Additional Media. Additional copies of physical media for Solaris Named Releases. 



In the event that Customer purchases the above-described Services from Sun, this Service Listing or SOW is incorporated by reference 

in and subject to the terms of the current agreement under which Customer may order products and services from Sun 

("Agreement") or, if there is none and the Services are nevertheless delivered by Sun, the delivery of those Services will be governed 

by the Sun General Terms and its Purchasing Exhibit together with all applicable Appendices thereto. Sun is not obligated to perform 

the Services described in this Service Listing or SOW unless Customer has an Agreement with Sun and has received an order 

confirmation from Sun accepting Customer's purchase order or electronic order for the Services. This Service Listing or SOW does not 

constitute an offer by or invitation to contract with Sun. The Services described above are subject to availability and unless otherwise 

stated, are only available within the above-referenced country or geography. Any reference to "Customer" in this Service Listing 

refers to the party that enters into the Agreement with Sun. Such party may be referred to in the Agreement as "Company," 

"Customer" or other appropriate term. 

 

 

PLEASE READ THE TERMS AND CONDITIONS OF THIS AGREEMENT CAREFULLY. BY SELECTING THE "I AGREE" CHECK BOX ON THE 

PRODUCT DETAIL PAGE, YOU ACCEPT THE TERMS AND CONDITIONS OF THIS AGREEMENT AS OF THE DATE YOU SELECTED THE "I 

AGREE" CHECK BOX. IF YOU DO NOT AGREE TO ALL THESE TERMS, DO NOT CHECK THE "I AGRRE" CHECK BOX. IF YOU DO NOT SELECT 

THE "I AGREE" CHECK BOX, YOU WILL NOT HAVE ACCESS TO SERVICES PROVIDED BY SUN MICROSYSTEMS, INC. 
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